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TAXATION ADMINISTRATION BILL 2001 
TAXATION ADMINISTRATION (CONSEQUENTIAL PROVISIONS) BILL 2001 

TAXATION ADMINISTRATION (CONSEQUENTIAL PROVISIONS) (TAXING) BILL 2001 
Cognate Debate 

HON TOM STEPHENS (Mining and Pastoral - Minister for Housing and Works) [8.36 pm]:  I seek leave of 
the House to debate order of the day No 29, Taxation Administration Bill 2001, order of the day No 30, Taxation 
Administration (Consequential Provisions) Bill 2001 and order of the day No 31, Taxation Administration 
(Consequential Provisions) (Taxing) Bill 2001 cognately.  I understand that those who have studied these Bills 
will see the logic of this move.  I do not happen to be one of those people who have studied the Bills in detail, 
but those who have studied them have indicated that that is a sensible procedure.   
Leave granted. 

Second Reading 
Resumed from 11 April. 
HON GEORGE CASH (North Metropolitan) [8.38 pm]:  We are dealing with the Taxation Administration Bill 
2001, the Taxation Administration (Consequential Provisions) Bill 2001 and the Taxation Administration 
(Consequential Provisions) (Taxing) Bill 2001.  It is proper that these Bills be considered cognately as they are 
interrelated.  I expect that the major comments of any speaker will be on the principal Bill, which is the Taxation 
Administration Bill 2001.  That Bill provides for the administration and enforcement of legislation dealing with 
state taxation.  Members would be aware that the Government has decided to amalgamate and standardise the 
administrative practices and provisions of four major taxing Acts: the Pay-roll Tax Assessment Act 1971, the 
Stamp Act 1921, the Land Tax Assessment Act 1976 and the Debits Tax Assessment Act 1990.  It should also be 
noted that clause 3 of the Bill provides that, in addition to those Bills referred to as the four major taxing Acts -  

The following enactments are taxation Acts for the purposes of this Act -  
It then lists the principal Bill, the Taxation Administration Bill 2001; the Debits Tax Act 2001; the Debits Tax 
Assessment Act 2001; the Land Tax Act 2001; the Land Tax Assessment Act 2001; the Metropolitan Region 
Improvement Tax Act 1959; section 41 of the Metropolitan Region Town Planning Scheme Act 1959; the Pay-
roll Tax Act 2001; the Pay-roll Tax Assessment Act 2001; the Stamp Act 1921; and any other enactment 
prescribed by the regulations as a taxation Act.   
It is intended that the Bills will come into operation on a day fixed by proclamation, which, as I understand it, is 
to be 1 January 2003.  I see that as wishful thinking because of the need for the notification of the significant 
changes that are being made to the taxation Acts to be disseminated to taxpayers and taxation practitioners, the 
need for further enhancement to the Office of State Revenue’s computer system, the staff training that will be 
required and other ancillary matters.  The commencement date is likely to be 1 July 2003.  However, that is a 
matter that the minister handling the Bill can address during his response to the second reading debate. 
Members will also recognise that there are currently 10 taxing Bills on the Notice Paper requiring consideration.  
Nine consequential Bills are associated with the Taxation Administration Bill 2001.  They include the Pay-roll 
Tax Assessment Bill 2001; the Pay-roll Tax Bill 2001; the Stamp Amendment Bill 2001; the Land Tax 
Assessment Bill 2001; the Land Tax Bill 2001; the Debits Tax Assessment Bill 2001; the Debits Tax Bill 2001; 
and, as has already been noted, we are dealing cognately with the Taxation Administration Bill 2001, the 
Taxation Administration (Consequential Provisions) Bill 2001 and the Taxation Administration (Consequential 
Provisions) (Taxing) Bill 2001.  It is important that members recognise the Bills that need to be dealt with 
following the significant changes that are being made by the Taxation Administration Bill.   

This Bill had its genesis during the term of the Court Government when it was acknowledged that there was a 
significant need to review and reform the area of administration relating to state taxation laws in Western 
Australia.  Having recognised the need for this overdue reform, the Court Government instituted a project which 
saw significant consultation by the then State Taxation Department, now the Office of State Revenue, and a 
number of interested organisations and parties.  The Government, in its second reading speech, claims that this 
Bill will bring five major benefits, and I want to address those benefits.  They include: first, addressing 
inconsistent administrative requirements and thereby reducing costs for taxpayers by providing a single set of 
administrative requirements to operate for the four major taxing Acts; secondly, recognising technological 
advances by accommodating electronic services, including recognition of electronic returns and the service of 
certain types of notices by electronic means; thirdly, the Government claims the Bill will create a more efficient 
process for legislative change insofar as administrative requirements will be common across the four major 
taxing Acts; fourthly, the Government claims that the Bill will provide for more efficient investigations to be 
made, as currently different types of categories or powers and requirements must be observed where 
investigations range across more than one type of tax; and, fifthly, the Government claims that due to the 
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uniformity of the administrative requirements, staff training costs will be reduced and it will allow easier 
transition for personnel administering more than one tax or type of tax. 

While over time there has been consultation with the groups I have previously referred to, it is fair to say that the 
Bill, as it has emerged from the consultative process and is now presented to the House, reflects substantially the 
intended position and wishes of the OSR.  I say that because, in my view, the Bill does not have due regard for 
the views that were expressed by those who were invited to comment on it and does not provide an adequate 
balance of the potential effect the proposed changes will have on taxpayers in Western Australia.   

The Bill, as presented to the House, seeks to put in place the wishes and intentions of the bureaucracy.  It is 
inequitable in its application because, in practice, it will clothe the commissioner with unreasonable and 
unrealistic powers that can be used against the taxpayer, without providing the taxpayer with an adequate right of 
appeal.  Many of the proposals forming part of the Bill will, if agreed to, confer unrealistic and unwarranted 
powers on the OSR.  Because the Legislative Council has an effective and efficient committee system, the 
Taxation Administration Bill 2001, the Taxation Administration (Consequential Provisions) Bill 2001 and the 
Taxation Administration (Consequential Provisions) (Taxing) Bill 2001 were referred to the Standing Committee 
on Legislation on 17 April 2002.  As I am the opposition spokesman on Treasury matters in this House, I 
substituted on that committee for my colleague Hon Bill Stretch for the duration of the committee’s 
consideration of the three Bills we are currently considering.  Originally, the House required the committee to 
report back to the House on the Bills by 27 June 2002.  However, due to the complexity of the issues raised in 
the Bills, this date was extended to 22 August 2002, and later, following prorogation, was extended to 24 
October 2002.   

The committee’s report was recently tabled by the chairman of the legislation committee, Hon Jon Ford, and any 
fair-minded reader would note that it contains significant comment on many of the issues that were raised by the 
Bills and the submissions that were proffered in respect of them.  The report contains recommendations which 
the committee believes will offer greater protection to the taxpaying public, while recognising the requirements 
of the Government through its department to raise revenue through taxation. 

During its consideration of these Bills, the committee sought clarification on a number of issues from the OSR 
and heard the views of the members of a number of interested organisations, some of whom came before the 
committee as witnesses, others who submitted written submissions to the committee and others who spoke to 
members individually and voiced their concerns about the Bills.  The parties that came before the committee 
included the Law Society of Western Australia; the Law Council of Australia; Mr Robert K. O’Connor QC, who 
is an eminent and highly respected barrister specialising in taxation matters; the Consultancy Practitioners 
Association; the Taxation Institute of Australia; the Chamber of Minerals and Energy; the National Institute of 
Accountants; the Australian Institute of Company Directors; and the Institute of Chartered Accountants.  

It was very beneficial for the Legislation Committee to hear from those witnesses, who were very much 
professionals in the field covered by the Bills, and also to read the views of other interested parties.  Equally, the 
responses to various issues raised by the committee with the Office of State Revenue assisted the committee in 
understanding the department’s position on a number of matters.  However, notwithstanding the cooperation 
provided by the department, it was clear to me as a member of the committee, and I believe to other members, 
that the department was not sufficiently concerned about the inequitable balance of power that is conferred on 
the Commissioner of State Revenue when deciding the fate of a taxpayer.  It seemed to me that the department 
sought to shield itself from any criticisms of its inordinate and inequitable power by claiming that 
notwithstanding the fact that a taxpayer on many occasions had no right of appeal or an inadequate right of 
appeal from the decision of the commissioner, the department always acted in the interests of the taxpaying 
community and it did not use its inordinate power in a capricious manner. 
Having listened to the witnesses, and having listened to and observed the manner in which the department gave 
its evidence, it seems to me that these self-serving, self-indulgent views of the department were clearly not 
shared by many of the witnesses who gave evidence before the committee, who were, in my view, quite rightly 
aggrieved at the imbalance of rights and responsibilities between the commissioner and the taxpayer.  Although 
the department may content itself by claiming that it operates a just system, it is important that its operations be 
carried out according to our system of justice.  That means that Caesar does not judge Caesar.  Notwithstanding 
the contempt that some departments have for taxpayers and their advisers - who, I might say, ultimately pay the 
public servants’ wages - it is clear to me, and I hope other members, that even taxpayers are entitled to a right of 
appeal against the decisions of the tax collector. 
In its preliminary consideration of the main Bill, the Taxation Administration Bill 2001, the committee intended 
to consider only three clauses in detail.  These were discussed in the House prior to the Bills being sent to the 
Legislation Committee.  Members of the committee believed that these three clauses were the only ones that 
needed to be examined: that is, clause 67, which has as its primary purpose the intention to prevent protracted 
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insolvent trading by a company; clause 94, which deals with a claim of legal, professional privilege; and clause 
100, which deals with offences by a body corporate and the imposition of criminal liability on directors of a 
body corporate.  I should note that this clause intended to reverse the onus of proof so that directors of a 
company would be assumed to be guilty of an offence - notwithstanding that they may have had no knowledge 
of the alleged offence - unless they proved their innocence.  I say that not just as an aside but very much as a 
comment that it is essential that this Parliament as the guardian of people’s rights strenuously maintain that tenet 
of British justice that demands strict adherence to the principle that a person is innocent until proven guilty. 
Madam Deputy President (Hon Adele Farina), it is certainly not the custom in this place to bring the Chair into 
the debate, but recognising that you are a lawyer and skilled in that area of law, I make that point and hope that 
other members will recognise just how important it is to ensure strict adherence to that principle.  For more than 
300 years the British system of justice has maintained that golden thread that requires the State to prove its case 
against the defendant and does not require the defendant to prove his innocence to the State. 
A significant number of issues were raised in the submissions to the committee during the course of its inquiry.  
That required the committee to look beyond the original three clauses that it was to examine in detail.  It became 
obvious after listening to a number of witnesses that other provisions in the Bill needed to be dealt with.  For 
instance, the number of additional offences that are being contemplated by the Bill is very significant.  The 
report itself at pages 86 to 88 sets out a schedule of the increases in the commissioner’s powers.  I will refer to 
that later on.  In other areas there were very significant increases in penalties across the board.  Those increases 
are set out in schedule 2 on pages 88 to 95.  I want to refer to some of these penalties, because in the main they 
appear to be a tenfold increase.   

It would be very useful for interested parties who want to better understand the connection between the four 
major taxing Bills and other related Bills, to read the legislation committee’s report No 16, because, as part of 
the information that was gathered by the committee, it managed to convince the OSR to produce a schedule that 
showed the difference in offence and administrative penalties under the current Acts and the Taxation 
Administration Bill package.  As I said earlier, in the main they appear to be tenfold increases at the most.  For 
instance, section 23AB(8) of the Land Tax Assessment Act 1976 involves a penalty for failure to advise the 
commissioner of a change of circumstances relating to a rebate for inner city residential land.  The current 
penalty of $500 is to be increased to $5 000 under clause 28(5) of the Land Tax Assessment Bill.  For 
obstructing an officer, which comes under section 55 of the Land Tax Assessment Act 1976, the current penalty 
is $500, which is to increase to $20 000.  That can be seen in clause 97 of the Taxation Administration Bill.  That 
is a very significant increase in penalty.  Section 58 of the Land Tax Assessment Act 1976 deals with the 
contravention of provisions of the Act not expressly provided for elsewhere.  The current penalty is $500; the 
proposed penalty is $20 000 under clause 96(2) of the Taxation Administration Bill.  A number of other 
penalties, particularly under the Stamp Act in which currently penalties are in the order of $10 000, will be 
increased to $20 000 under the provisions of this Bill. 
Section 31(2) of the Pay-roll Tax Assessment Act 1971 contains a penalty for failure to comply with the notice 
to collect tax from a person owing money to an employer.  The current penalty is a fine of $2 000, which will 
increase to $20 000 under clause 65(6) of the Taxation Administration Bill.  That too is a very significant 
penalty.  Also under the Pay-roll Tax Assessment Act 1971, section 50(2) contains an offence against the 
regulations of the Act.  The penalty of $500 will increase to $5 000.  
The Debits Tax Assessment Bill, which seeks to amend the 1990 Act, will provide for some significant increases 
in penalties.  In section 30(1) of the Act, for instance, there is a penalty of $2 000 for the failure to furnish a 
return or any information required, for refusing or neglecting to give evidence or for the making or delivering of 
a return that is false or misleading.  That penalty will increase to $20 000.  That information is available in the 
Standing Committee on Legislation report No 16.  It is a very useful guide for interested persons in 
understanding and cross-referencing the increases in penalties.  

Although I have raised the fact that the Commissioner of State Revenue will gain significantly increased powers, 
I should also acknowledge that some increases in taxpayers’ rights are set out in schedule 1 on pages 86 and 87 
of the report and the increases in the commissioner’s powers are set out on pages 87 and 88.  

Attachment D of the report sets out the various non-reviewable decisions of the commissioner.  I will develop an 
argument about the number of non-reviewable decisions of the commissioner or his delegate, because that in 
itself caused significant comment during discussions between witnesses and members of the committee.  

Apart from the number of additional offences and increases in penalties, other areas of concern were the 
excessive financial cost of the appeal process; the unjust provision of non-reviewable decisions, to which I 
referred a few minutes ago; and the fact that private rulings are to be introduced for state taxes.  That is an 
important area.  Although the committee comments on that area in the report, we have not drawn up an 
amendment.  However, we have made the general recommendation to the Government that the issue of private 
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rulings be considered further.  Equally, the issue that public revenue rulings should be binding on the 
commissioner was raised.  We have not drafted an amendment for that area, but we have made a 
recommendation that it must be considered by government.  

The other area discussed by some witnesses and taken up with me privately was the ability for the commissioner 
to negotiate a settlement mutually appropriate to all parties, when that was in the interests of the State and the 
parties.  We believe the commissioner should have that authority. 

I will deal with the three most significant obstacles raised by the various witnesses and in the submissions sent 
into the committee.  Clause 67, for instance, deals with recovery from directors of a body corporate.  The 
wording of the Bill will enable the commissioner to hold a director of a body corporate liable for the debts of a 
body corporate if those debts remain unpaid for more than 28 days after service of a notice by the commission.  
The present wording of clause 67 gives the commissioner two or more bites at the cherry.  I say two or more 
because the commissioner can have as many bites as there are directors.  The Bill provides that the directors can 
be held jointly and severally liable for the debts of the body corporate.  Some might say that it lifts the corporate 
veil and negates the entire concept of limited liability by imposing personal liability on directors, 
notwithstanding that they may have acted in accordance with their duties and responsibilities and not participated 
in any wrongdoing.  Although I acknowledge that some unscrupulous directors use phoenix companies to 
selectively pay favoured creditors while leaving others unpaid, this unscrupulous conduct is already an offence 
under Corporations Law.  Even the Office of State Revenue acknowledged in its response that the inclusion of 
the provision that deals with these phoenix companies arose as a result of several specific cases in the early 
1990s concerning companies that were believed to be trading while insolvent.  To use some apparently isolated 
allegations in the early 1990s as the best reason for such a radical change is a fairly lame excuse to justify that 
radical change.  I say again, whether a company is trading while insolvent is a matter for commonwealth 
Corporations Law.   
Members will be aware that some years ago an agreement was reached between the Commonwealth and the 
States on the need for uniform Corporations Law.  Since that agreement, Corporations Law has been the primary 
domain of the Commonwealth with the States able to raise issues on uniform laws at meetings of the state and 
commonwealth Attorneys General.  It is my view, and certainly the view of witnesses who gave evidence to the 
committee and who have spoken to committee members, that it is not appropriate to rewrite state taxation laws to 
duplicate what is already covered by commonwealth Corporations Law, to enable the OSR to avoid the 
procedures in Corporations Law that deal with unscrupulous directors.  This is clearly a lazy and undisciplined 
approach to administration.  If the Corporations Law is in need of amendment, the correct process is for the 
Attorney General to raise the issue at a SCAGs meeting rather than the Government using the Taxation 
Administration Act as de facto Corporations Law.  As was pointed out by one witness, it is very important to 
recognise that an assessment issued by the commissioner is only an opinion of a liability that is owed by a 
taxpayer; that is, the assessment is able to be lawfully appealed or disputed; yet the combined effect of clauses 
31, 33 and 45 provides that the assessment is deemed to be a liability that must be paid irrespective of whether it 
is disputed on proper grounds and notwithstanding that it may be the subject of an objection or an appeal.   
We can deal with this clause in committee, but I raise the issue to emphasise that the Taxation Administration 
Bill in its present form would give unwarranted and unnecessary power to the commissioner.  It is not equitable 
as there is no balance between the power of the commissioner and the power of the taxpayer. 
One of the other three clauses causing considerable problems is clause 94, headed “Complying with information 
requirements”.  In its normal reading, one would assume that in complying with information requirements, a 
taxpayer or his adviser would be required to take certain action.  However, clause 94 relates to legal professional 
privilege.  The evidence given by the Law Society and others suggests that clause 94 attempts to remove legal 
professional privilege from “official documents”, as defined within the Bill.  The genesis of this clause appears 
to be that on some occasions - I say “some occasions” because they are not nominated as such - legal 
professional privilege has been claimed when the commissioner was of a view that no privilege was attached.  
Whether legal professional privilege attaches to a document is a matter of fact, and that matter of fact should be 
determined by a court if a dispute arises. 
Some members would have received only last week a submission from the Law Society of Western Australia 
dated 27 November 2002.  The Law Society outlines that the Office of State Revenue did not, and has not, 
provided any evidence that the present law as it applies to legal professional privilege is deficient in prosecuting 
a wrongful claim of such legal professional privilege.  I repeat: the question of whether a document is subject to 
legal professional privilege is a matter of fact.  If the commissioner or the OSR wish to dispute that status, the 
courts have considered and made decisions on that very issue on many occasions.  Indeed, a significant body of 
precedent has been established and case law can be read.  Legal professional privilege is dealt with by the report 
and is resolved in a satisfactory manner by the courts on a regular basis. 
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Interestingly, even though the committee’s report was tabled in the House only a few weeks ago, the Law 
Society outlines in its most recent submission that the High Court recently considered the issue of legal 
professional privilege.  I refer to a 7-0 decision in the case of Daniels Corporation International Pty Ltd v 
Australian Competition and Consumer Commission, 2002, HCA 49.  The High Court upheld the availability of 
legal professional privilege against an attempt by the ACCC to deny the privilege under section 155 of the 
commonwealth Trade Practices Act. 

The courts have held that legal professional privilege is a fundamental common law right available to all 
persons.  Clause 94 contains a penalty of $20 000 if a breach of the provision is proven; that is, a breach by a 
legal practitioner.  I suggest that the threat of a $20 000 penalty hanging over the head of a legal practitioner may 
in itself cause the fundamental right available at common law to a taxpayer to be abrogated through intimidation.  
That in itself will be an interesting question that no doubt will be pursued if the Government were to have its 
way in the wording of clause 94. 

A number of other issues are raised in the Law Society’s report.  Page 3 refers to the Daniels case, which I cited, 
and in part reads -  

The principal reasons for the judgment were contained in the joint judgment of Gleeson CJ, Gaudron, 
Gummow and Hayne JJ, who said: 

. . . It is now settled that legal professional privilege is a rule of substantive law which may be 
availed of by a person to resist the giving of information or the production of documents which 
would reveal communications between a client and his or her lawyer made for the dominant 
purposes of giving or obtaining legal advice for the provision of legal services, including 
representation in legal proceedings. 

Paragraph 9(11) of the Law Society submission states as part of the judgment in the Daniels case - 

Legal professional privilege is not merely a rule of substantive law.  It is an important common law 
right or, perhaps, more accurately, an important common law immunity.  It is now well settled that 
statutory provisions are not to be construed as abrogating important common law rights, privileges and 
immunities in the absence of clear words or a necessary implication to that effect. 

I have no query with what the High Court judges are saying in this matter.  However, I have a concern about the 
way clause 94 is expressed.  It uses clear words to try to remove legal professional privilege under the penalty of 
a $20 000 fine.  Justice Kirby, at paragraph 85 of the judgment, said when referring to legal professional 
privilege - 

The privilege is an important right.  In so far as this Court has dealt with the topic of legal professional 
privilege, save for Yuill, it has consistently emphasised the importance of the privilege as a basic 
doctrine of law and a “practical guarantee of fundamental rights”, not simply a rule of evidence or law 
applicable to judicial or quasi-judicial proceedings.  It has been increasingly accepted that legal 
professional privilege is an important right to be safeguarded by the law.  Of course, derogations 
appropriate to the needs of a democratic society may be contemplated.  However, vigilance is required 
against accidental or unintended erosions of the law.  

The Law Society report further reads - 

In paragraph 90, Kirby, J said that it was not sufficient to abrogate legal professional privilege that the 
availability of it would “hamper”, “impair” or “seriously impede” the investigation of the governmental 
authority.  Legal professional privilege is a “doctrine of a fundamental kind” which is a strict rule. 

These are only some of the comments the Law Society draws to members’ attention concerning legal 
professional privilege as it relates to the Taxation Administration Bill 2001.  It seems that the Office of State 
Revenue does not wish to be subject to the jurisdiction of the court on questions of legal professional privilege 
and would prefer that to be removed to make life easier for its administration by imposing unrealistic burdens on 
legal practitioners.   

I talked earlier about a just system and a system of justice.  It is clear to me that the OSR needs to recognise that 
a system of justice is operating in Western Australia, and that system of justice is there, in part, to ensure that the 
OSR is operating a just system when dealing with taxpayers.  The committee has proposed an amendment to this 
clause.  In my view the committee’s amendment will overcome the sledgehammer approach that is found in the 
current clause 94.   

Clause 100 deals with an offence by a body corporate and proposes that if a body corporate commits an offence 
against a taxation Act - I indicated earlier all those Acts that are recognised as taxation Acts - each director of the 
body corporate is deemed to have committed the offence and is liable to the penalty prescribed for an individual 
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who commits the offence.  I have said that the proposal in clause 94 lifts the corporate veil.  The provisions in 
clause 100 do not lift the corporate veil but destroy it completely.   

In the criminal law there is an absolute requirement to prove that the two elements of mens rea and actus rea 
existed at the time of the alleged offence.  If both of those elements cannot be proved to have existed at the time 
of the alleged offence, then no conviction can be recorded.  That is to say, unless the mind and the body are 
jointly employed in the commission of a crime, no crime is committed.  This means that an act of commission or 
an act of omission requires that the mens rea and the actus rea be present.  This means further that an honest and 
reasonable mistaken belief does not constitute a criminal act unless the rule is excluded by express and applied 
provisions of the law.  The OSR in its administration of the Taxation Administration Act is asking the House to 
rewrite the Taxation Administration Act so that irrespective of a guilty mind - the mens rea - a director of a body 
corporate will be guilty of the misdeeds of the body corporate.  I suggest that this is a giant step backwards in the 
administration of justice, and it confirms the submissions of some witnesses that the Bill is structured in such a 
way as to provide undue power to the commissioner and insufficient rights for taxpayers.  Having said that, and 
having listened to the various witnesses who gave evidence to the committee, I now better understand one of the 
comments that was included in a submission, which reads -  

You can have a Lord, you can have a King, but the man to fear is the tax collector.   

That was said to be an ancient Sumerian proverb. 

Report No 16 contains some useful statistics and information, and I urge members to read it.  It is a very 
comprehensive report that follows the significant amount of diligent work by the members of the committee and 
the professional advisers to the committee.  The time constraints with which the committee was faced prevented 
us from going into every single penalty increase that is proposed.  However, as I have already indicated, the 
schedule to the report sets out considerable information on that matter.  Attachment D at pages 113 and 114 of 
the report sets out the various decisions of the commissioner that are non-reviewable.  There are quite a number 
of them - too many in the view of witnesses and also too many as far as I am concerned.  Attachment F provides 
a table showing existing taxation Act sections that correspond to the Taxation Administration Bill clauses.  That 
is also a useful reference, because it cross-references current and proposed clauses.  Attachment G at pages 123 
and 124 of the report sets out an interstate comparison of the various penalty units for taxation administration in 
other States.   

The other two Bills that the House has agreed to debate cognately with the Taxation Administration Bill 2001 
are the Taxation Administration (Consequential Provisions) Bill 2001 and the Taxation Administration 
(Consequential Provisions) (Taxing) Bill 2001.  Those Bills are interrelated, as I said earlier.  The Taxation 
Administration (Consequential Provisions) Bill proposes to repeal the Debits Tax Act 1990, the Debits Tax 
Assessment Act 1990, the Land Tax Act 1976, the Land Tax Assessment Act 1976, the Pay-roll Tax Act 1971 
and the Pay-roll Tax Assessment Act 1971.  It further amends various other Acts and makes transitional 
arrangements as a consequence of the proposed enactment of the Taxation Administration Bill 2001 and for 
related purposes.   

The Bill also makes amendments to the Cattle Industry Compensation Act 1965 and the Pig Industry 
Compensation Act 1942.  Both of these Acts currently require that in the case of sales from producer to 
producer, duty be paid by affixing the duty payable in duty stamps to a sales statement.  It is intended that an 
alternative mechanism involving the lodgment of the sales statement with the commissioner be implemented to 
collect the required duty.  Currently the bulk of duty on the sale of these animals, which in the main is to 
wholesalers and abattoirs, is by a return by those wholesalers and abattoir operators who are already approved by 
the commissioner to pay duty by lodging a return.  I am sure it is clear to all members in the Chamber that 
having to lick the back of duty stamps is a somewhat historic and unnecessary imposition.  There are more 
modern ways by which to collect the duty.  
The Taxation Administration Bill also includes transitional and savings provision to ensure a smooth changeover 
to the new taxing arrangements that are proposed in the package of taxation Bills that is being considered.  
Division 1 of the Bill makes consequential amendments to 21 separate Acts.  Division 2 of the Bill makes 
consequential amendments to the Road Traffic Act 1974 and a number of associated road traffic Acts.  Division 
3 relates to the Debits Tax Act.  Division 4 relates to associated land tax Acts.  Division 5 applies to associated 
pay-roll tax Acts.  Division 6 applies to associated stamp duty provisions.   
The Taxation Administration (Consequential Provisions) (Taxing) Bill 2001 is the third part of this package of 
taxation administration Bills and is necessary as a consequence of section 46(7) of the Constitution Acts 
Amendment Act 1899.  Members will be aware that under section 46(7) of the Constitution Acts Amendment 
Act a Bill that imposes taxation is required to be introduced as a separate Bill.  That is, in fact, the purpose of 
this third Bill, which proposes to amend the Metropolitan Region Improvement Tax Act 1959 and the Stamp Act 
1921 as a consequence of the Taxation Administration Bill 2001 and for related purposes. 
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Clause 7 proposes to increase the rate of tax referred to in section 2 of the Act to 0.15 cents for every dollar of 
the unimproved value of the land according to the valuation in force under the Valuation of Land Act 1978 as at 
30 June in the previous financial year.  Clause 9 of the Bill amends the Stamp Act 1921 in respect of a dutiable 
statement prepared under section 112P(1) of the Stamp Act; that is, it is intended that the rate of 1.8 per cent of 
the amount will be payable for the use of the goods to which that section of the Stamp Act applies. 

Clause 10 amends items 4A and 6 in the second schedule of the Stamp Act.  My question of interest that the 
minister may wish to consider prior to his response to debate on the Bill involves the imposition of the 
metropolitan region improvement tax of 0.15 cents in the dollar, given that the Government proposes to backdate 
this imposition to 30 June 2002.  Why does it not apply from 30 June 2003, given that the Taxation 
Administration Bill will not come into operation until at least 1 January 2003?  It may be that when this Bill was 
originally introduced into the Legislative Assembly in the first half of this year, the Government had hoped the 
whole package of taxation Bills would have been considered and passed prior to 30 June 2002.  That did not 
occur because the Government decided that other issues should have a greater or higher priority.  The mere fact 
that these Bills are being considered at this late stage in 2002 means that if the tax referred to in the Bill is 
imposed as from 30 June 2002, we shall be providing for a retrospective tax.  I leave that question for the 
minister to consider in his response on this Bill in due course. 

The Opposition is not happy with the current format of the Taxation Administration Bill 2001.  We believe that 
the recommendations in the Legislation Committee’s sixteenth report - which is a unanimous report of all 
members of the committee and contains a number of recommended amendments - should be adopted and 
become part of the Bill.  We are also aware that the Office of State Revenue is mounting a rearguard action, 
believing that the wording in some of the amendments must be reconsidered.  As a responsible Opposition, we 
are prepared to reconsider some of the amendments if, as was put to me, those amendments will cause the end of 
the world to occur prior to Christmas.  However, I say to the Office of State Revenue that the Opposition 
believes there must be a balance in the imposition and collection of state taxes.  We as an Opposition will fight 
to ensure that the Bills become much more equitable and that the rights of appeal that quite properly taxpayers 
should have are, in fact, conferred on taxpayers rather than the current position, which is clearly that the Office 
of State Revenue believes its decisions should be beyond judicial challenge.  I do not agree with that and I do not 
believe that any member in this House would agree that that is a proper way for a government department to act. 

I make one final comment.  I said earlier that the genesis of the three Bills we are now considering came about 
during the Court Government when Hon Max Evans was the Minister for Finance.  One of the reasons that these 
Bills were never brought to the Parliament was that Hon Max Evans was not prepared to introduce them in the 
form in which they were when he was the minister.  It appears to me that the Bills have undergone very little, if 
any, change since Hon Max Evans, as a minister in the Court Government some years ago, reflected on their 
inequity.  It may suit the Office of State Revenue to put the Bills in the bottom drawer; to bring them out and 
present them to the new Government; and to tell the new Government that this review of state taxing laws was, 
in fact, part of the plan of the previous Government and that as a new Government it should continue along that 
path.  As a new Government, no doubt it believed that it would have the unanimous support of the now 
Opposition, which was in government when these taxing Bills were first drafted.  The fact is that we, as an 
Opposition, want equitable taxing laws in Western Australia.  The Taxation Administration Bill in its present 
form is no such Bill. 

When the minister sums up tomorrow, I will suggest - I have already had preliminary discussions with both the 
minister and Hon Dee Margetts - that the recommendations of the committee be adopted in accordance with 
Standing Order No 234A; that they form part of the Bill; and that if there are any issues that would cause the end 
of the world to occur before Christmas, we as a responsible Opposition would consider the issues raised by the 
minister.  That would appear to be the most efficient way of handling the considerable number of amendments 
that currently appear on the supplementary notice paper. 
With those comments, the Opposition supports the Bills.  However, I qualify that by saying that we support the 
Bills subject to the adoption of the various recommendations made by the Legislation Committee and contained 
in its sixteenth report.   
HON DEE MARGETTS (Agricultural) [9.38 pm]:  I rise to express the views of the Greens (WA) on this 
series of legislation that is being debated cognately.  There is a considerable level of agreement between the 
concerns that the Greens (WA) have with this group of legislation and some of the concerns expressed by Hon 
George Cash.  As was mentioned, the main Bill amalgamates the Pay-roll Tax Assessment Act 1971, the Stamp 
Act 1921, the Land Tax Assessment Act 1976 and the Debits Tax Assessment Act 1990.  The committee 
commenced its report with what it believed to be the three main issues; that is, the imposition of a civil liability 
on the directors of a body corporate, the imposition of a criminal liability on the directors of a body corporate 
and legal professional privilege.  Clearly, as indicated by the report, the committee did a considerable amount of 
work on these Bills.  In fact, it was given the role of looking at the Bills on 17 April 2002 and reported in 
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October 2002.  There are 36 recommendations in the report.  The response of the Office of State Revenue was 
relatively quick.  I understand that it was presented in early November.  The disappointing aspect is that only 
eight of the recommendations of the committee, which looked at these Bills in detail for six months, were 
supported by the Office of State Revenue.  A great many more were not supported and five were partly 
supported.   
I will outline some of the issues that were not initially supported.  Recommendation 1 deals with the application 
of the terms “body corporate” and “company”.  Recommendation 2 relates to clause 108.  The Government did 
not agree with a substituted service as it was too onerous and bureaucratic, but it gave no alternative.  The 
Government thought that recommendation 3, which proposes a defence to a charge of an offence by a director in 
accordance with the Commonwealth’s tax legislation, was too broad.  However, it proposed an alternative.  The 
Government put forward an alternative to recommendation 5, which relates to legal professional privilege.   

Recommendation 6 relates to the Small Claims Tribunal.  This issue needs to be dealt with because we know 
there will be a hiatus.  The Government does not wish the relatively small claims under this Bill - there may well 
be a number of them - to be dealt with in the Small Claims Tribunal.  We have been advised in briefings that in 
the fullness of time, we may have an administrative appeals tribunal of some sort.  I certainly hope that we have 
such a tribunal in Western Australia as soon as realistically possible because it is a very good idea.  However, I 
do not think it is very wise for a piece of legislation to be left in hiatus.  It is extremely important for this 
Chamber to ensure that if there are relatively small claims, there is not an intimidatory mechanism through 
which people will have to jump and that there is a mechanism that will save everybody time, money and effort.  
It has been put to us that even small cases can be used as test cases.  I do not think there is any doubt that if 
someone used a small claim as a major test case, the Office of State Revenue would appeal and the final decision 
would be made in the Supreme Court.  I do not think it is realistic to say that if a decision is made in the Small 
Claims Tribunal, that will write off law forever and some billionaire will use that as a means of avoiding tax 
from now until forever.  Test cases are fought at all stages.  People fight test cases in a range of places.  They 
start in a local court, they get adjourned to another court and in the end, if it is an important case, people will 
concentrate and take it to the highest level.  I do not think that is a good reason to leave this type of legislation in 
a legal hiatus, especially given the number of taxpayers who may be caught by it. 

Hon Peter Foss:  It could not constitute a test case because the Small Claims Tribunal cannot bind anyone else.  
It must be a one-off decision.  The only way to get a test case is to take it to the Supreme Court.  You could not 
do it through the Small Claims Tribunal.  I do not think that is a valid depiction. 

Hon DEE MARGETTS:  Some throwaway lines appear to have been given.  It was a very speedy response by 
the Office of State Revenue, but not all those arguments seem to hold water.  The Government disagreed with 
recommendation 7, and it was unclear at that stage whether the Government recommended another method of 
dealing with it.  Recommendation 8 relates to a formal ruling system.  The Government said that it did not need 
to do it now but that it might look at it in the fullness of time.  Recommendation 9 is also linked to 
recommendation 8.  In recommendation 10 the committee recommended changing clause 13 so that it was clear 
that an assessment could relate only to tax payable under one taxation Act.  At that stage there was no alternative 
provision by the Government.  This area is still being discussed, but the Office of State Revenue is focusing on a 
workable alternative provision at the moment.   

Recommendation 11 seeks to make the commissioner’s practice publicly available.  The Government disagreed 
and said that there was no need to publish administrative practices due to bureaucratic overheads.  I found this 
recommendation quite extraordinary.  This Bill is supposed to clarify how tax is administered.  If it is too 
difficult for the Office of State Revenue to publish the changes it has made, it appears to defeat the purpose of 
making a piece of legislation simple and straightforward.  If people have to follow a paper trail, or they can find 
out only by asking - heaven knows how they would find out - it becomes more and more difficult. 

Hon Peter Foss:  How does it know, because it does not publish it?   

Hon DEE MARGETTS:  It knows, so that is all right.  We have suggested that if it is too expensive - I find it 
interesting that the Office of State Revenue cannot afford to publish in the Government Gazette - it could at least 
flag the heading of the change it is making and notify the people who are interested in the matter.  That is 
another issue that is still being looked at.  Obviously some people have every amendment and change.  There are 
ways around this.  In my view, the Government Gazette should be used.  There should be something in printed 
form.  I know it sounds ridiculous, but we must remember that not every taxpayer in this country is computer 
literate.  It seems silly that people can get information only if they ask for it or it might be on a web site that they 
may not otherwise be aware of.  One way around this is to amend that proposal so that the Government Gazette 
will alert people to a change in a particular aspect of taxation.  Professionals in the area or people who have an 
interest in the area will follow that up and know where to go.  There are ways around these issues.  The fact that 
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the Office of State Revenue cannot afford to publish in the Government Gazette is mind-boggling to me and 
would be mind-boggling to most taxpayers.  It probably takes the user-pays principle a little too far.   

Recommendation 15 seeks to allow an exception to the commissioner issuing an assessment notice that applies 
only to land tax.  According to the Government, the committee changes would mean that assessment notices 
would have to be issued with nil balances.  Some accommodation is occurring in relation to that.  In 
recommendation 17, the committee recommended that common law rights to appeal the validity or correctness 
of an assessment should not be abrogated.  The Government did not agree and said that it would be a duplication 
of resources.  To this end, the committee recommended the removal of common law rights.  I hate to be the one 
to remind members, but not so long ago a major criminal law Bill went through this Chamber removing many 
common law rights, and we may be in a pattern.  I am glad to see there is not general agreement to do this. 

Recommendation 18 states -  

Committee recommends that removal of a right to object in relation to an reassessment has the potential 
to operate harshly. 

Of course, the Government disagreed with that - or the Office of State Revenue did initially - and said there was 
a misunderstanding; and it was re-examined. 

Recommendation 21 extended the time of appeal, and no alternative was offered. 

Recommendation 22 states -  

Committee considers that taxpayers should have a legislative guarantee of the time  . . . in which they 
will be required to pay tax under a reassessment.  

Recommendation 25 states -  

Committee: Clause 69 allows the Commissioner to extend the Commissioner’s power to lodge a 
memorial beyond what is currently allowable and that this will have priority over other encumbrances. 

The committee believed this had the potential to affect innocent parties.  The Government did not provide an 
alternative at that stage.  

Recommendation 30 states -  

Committee says that for situations where investigator needs to enter premises without a warrant 
authorisation from the Commissioner must be given in writing prior to entry.  Govt says that this 
would cause an unacceptable delay . . .  

I believe there will be alternative amendments. 

Recommendation 31 states -  

Committee:  Investigator has wide powers to enter residential premises. 

There was an alternative amendment to that. 
Recommendation 32 states -  

Committee:  Authorisation from Commissioner must be in writing prior to use of force likely to cause 
damage by an investigator. 

Recommendation 33 states -  

Committee:  Allowing prosecution for an offence within five years leads to uncertainty.  Should be 
down to one year.  Govt disagrees. 

The response from the Office of State Revenue is that it is claiming for five years and saying it is a normal 
provision.  I guess there will still be some discussion about that. 
Recommendation 36 states -  

The Committee recommends that the Taxation Administration Bill . . . be passed subject to 
recommendations . . .  

The Government disagreed.  Basically the Government disagreed with many of the recommendations of the 
committee.  A number of recommendations were partly supported; the Government’s official response to more 
than half of the recommendations was to throw them out altogether.  Unfortunately, this follows a pattern of the 
ways some of this type of legislation has been enforced at a commonwealth level.  We have seen the imposition 
of tax file numbers and, with computers and outsourcing of information, we have also seen information bought 
and sold and passed between commercial enterprises.  Unfortunately, it is amazing how many common law 
rights - in this place or at a commonwealth level - have been eroded in relatively recent times when people 
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mention the word “terrorism” or “bikies”.  It is interesting that opposition members speak up when common law 
rights relate to taxation.  It is a great pity that that has not occurred in relatively recent times on a range of other 
issues, where common law rights are just as important - perhaps even more important to many people in our 
society.   
Discussions are continuing.  The Greens are disposed to follow the recommendations of the committee as far as 
is reasonable.  We would like to see a process of reasonable discussion continue between the minister, the Office 
of State Revenue and the parties involved whereby any remaining areas within the legislation could be dealt with 
reasonably.  It was amazing how focused the Office of State Revenue became when it suddenly realised that this 
whole package of legislation was not in the bag.  The Government did not object to the committee’s amendments 
in a number of areas, and the Office of State Revenue suddenly discovered it had to produce these amendments.  
Things have focused and sharpened considerably in the past few days and we are making considerable progress 
with this legislation.  From what everybody has said, the vast majority of this package of Bills is not 
controversial.  It is obviously not the type of legislation where the average taxpayer will be clamouring at the 
door or ringing on the telephone or fax to say, “Please pass this legislation now.”  It is an administration Bill and 
it is largely about simplifying the administration.  It may well have a positive spin for the taxpayer; however, it is 
not necessarily something that will immediately capture the imagination of the Joe or Josephine Bloggs in the 
street who is earning a living in some way and is required to pay state taxes.   

With those words, the Greens give conditional support to this package of Bills.  The general thrust of the Bills is 
unexceptional.  However, we would like to see a reasonable and reasoned discussion about the outstanding 
issues.  If the world as we know it does not end, the Greens if at all possible will be standing up, as we have done 
on a range of other legislation, for the continuation of common law rights and the rule of law, and the exceptions 
will be arbitrary exceptions - guilty until proven innocent being something that we want to avoid at all costs. 

HON PETER FOSS (East Metropolitan) [9.57 pm]:  On the whole, these taxation Bills are highly laudable.  
These Bills set out to achieve something that will be to the benefit of the Office of State Revenue and to the 
public.  This process has gone on for quite some time under two Governments, and it is probably fair to say that 
it does not have a political or partisan side.  The Taxation Administration Bill 2001 did not come about because a 
political party saw some ideological or philosophical support for it.  It came about because it was seen as a 
measure of good governance, which was applicable irrespective of who was in government at the time.  On the 
other hand, what is also interesting about this legislation is the way it has been driven by both coalition and 
Labor Governments - it has been driven by one department, previously the State Taxation Department.  The hand 
of the master shows through in a number of the provisions.  This legislation contains many admirable things, but 
who could possibly want some of these provisions, other than a taxman. 

We as a committee were not shouting for the liberty of the subject but adopted a very even-handed approach.  
We looked first to see whether the provision, if altered, would give an unreasonable opportunity for taxation 
cheats to cheat the Office of State Revenue.  We had as one of our principal guiding matters the question of 
whether it is right that this area of the law should be tightened up in order to ensure that people do not escape the 
Office of State Revenue.  On many aspects of submissions we said that we were sorry but we supported the 
Office of State Revenue.  If members were to look at all the submissions we receive, they would see there was 
not a run through by the people objecting to what the Office of State Revenue wanted to do.  It was certainly not 
an easy run for the people who were acting for the taxpayer.  If anything, in striking that balance, we were very 
keen to protect the revenue.  The matter that came up again and again was that we should protect the revenue.  
However, one does not protect the revenue by some form of injustice or by permitting high-handed attitudes. 
Over the years, the Office of State Revenue has been well known for having high-handed attitudes.  It is not an 
unusual circumstance to find a high-handed provision in a revenue Act; in fact, if one sees disappear many of the 
protection measures that used to be considered for many a year as being a basic common law right, the first place 
that one will see them disappear is in revenue laws.  One has only to look at the powers of the excise man going 
back many years to find out how draconian revenue law can be.  It is often important to look at a revenue law to 
see any trends that might be emerging of changes in the areas of the rights of the individual. 
I would like to get across to people that we were very conscious of two very important issues.  They were the 
right to protect the revenue and the right for individual people to have a just system of taxes imposed on them.  I 
do not think that is an unreasonable balance.  I thank Hon George Cash for what I think is probably one of the 
most succinct and clear expositions of the recommendations of the Legislation Committee.  He managed to get 
over extremely well exactly the matters that we dealt with.  I am therefore rather surprised by the way in which 
the Government has allowed once again the Office of State Revenue to dictate the Government’s attitude.  I do 
not think it is a matter of one side and another side or of allowing the Office of State Revenue people to be the 
ones who dictate this; it is a matter of Parliament deciding where the balance is to be placed. 
Some of the arguments that the Office of State Revenue people have come back with, rather than giving one any 
confidence that they have a good argument, raise all the old spectres of how they think.  The classic one is the 
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non-reviewable decision.  A number of decisions made by the department are not reviewable - that is the end of 
them.  We said that if they are that insignificant, there should be some insignificant, quick and easy method of 
dealing with them.  The department said no and that some of them were very important and therefore they should 
not go to the Small Claims Tribunal.  If they are that important, why are they not reviewable?  If a decision is so 
important that it cannot be decided by the Small Claims Tribunal, why should it be decided by the taxman?  Why 
should a decision that is that important not be reviewable by somebody?  I find it a bizarre form of argument.  I 
can accept that some very minor matters should not be reviewable, but if it is a minor matter that will not go 
through the whole appeal process, it should have a quick review decision by the Small Claims Tribunal.  The 
department says that some of these matters are highly important.  The department cannot have it both ways; it 
cannot say that the matter is important and maintain that it is not subject to review. 
A similar situation arises with the point about minor appeals going to the Small Claims Tribunal.  We will deal 
with this question ultimately at some time when we get some legislation about administrative appeals tribunals, 
but the reality of the matter is that the biggest single problem in this State is that most justice is so expensive that 
it is out of the reach of the common person.  By “common person” I mean anybody who is not Kerry Stokes.  
The cost of a legal case before the Supreme Court, which is where people currently go, is in the hundreds of 
thousands of dollars.  Who can afford it?  The only people who can afford it are those people who might be 
liable for millions or billions of dollars in tax.  People must be dealing in the millions before it is worthwhile 
taking a matter on appeal.  The idea of an administrative appeal at some time in the future is not an answer.  We 
must address the serious concern that over the years since the appeal provision was set up, the cost of litigation 
has become so expensive that it is effectively not an option for a person who is not a significant chief executive 
officer of a large corporation.  It is simply not available.  That is why the committee suggested the Small Claims 
Tribunal.  It is one quick, simple method of using a body that has the capacity to make quick, simple decisions. 
I would like to correct one thing that was raised by Hon Dee Margetts.  I do no think that an appeal that went to 
the Small Claims Tribunal would ultimately end up in the Supreme Court, because there is no appeal from the 
Small Claims Tribunal.  That is one of the reasons we suggested that people go there.  By the same measure, its 
decision cannot become a precedent.  The Small Claims Tribunal is not a court of record; its decisions are not 
binding on anybody else.  There would certainly be no precedent; it would be a decision, and that would be all it 
would be; it would be almost a stand-alone decision that would have no impact for the future.  Therefore, the 
concerns expressed by the Office of State Revenue are totally wrong in that circumstance.  I believe it is the right 
place for those decisions to go, because people can afford it.  One of the aspects we must look at when the 
legislation for the administrative appeals tribunal comes in is whether it is an expensive process or a cheap 
process.  We must make sure that there is a cheap process.  Even if there were an administrative appeals tribunal, 
I would still suggest that appeals go to the Small Claims Tribunal until I was satisfied that the alternative being 
offered was viable. 
It was not as if the committee did not try to deal with the taxation people.  At every inch of the way the 
committee would go back to the Government and say what was concerning it and where it had narrowed it down.  
It would say that it had come to a particular point of view or that it was worried about an aspect, and it would ask 
what the Government thought of it.  The committee would say that it had identified a problem and it would put 
forward a solution.  It would say that if the solution was not practical, the Government should come up with 
another one.  Generally speaking, the committee was told that the department did not like it. 
Hon George Cash:  It would say, “We know best.” 
Hon PETER FOSS:  Yes.  That was not a very positive response from the department.  We were trying to say 
that we had heard the department’s submissions and the taxpayers’ submissions and that there was a real 
problem.  We were putting forward one possible solution.  We were not saying that it was necessarily the best 
possible solution, but we were saying that the department could not leave the problem there.  We said that it was 
a problem that we would definitely recommend needed to be addressed.  We put forward one solution and told 
the department to come back with an alternative way of doing it, if it had one, but we said that the answer that it 
did not agree was not acceptable, and it is not acceptable. 
Hon George Cash:  It would say, “Our way or no way.” 
Hon PETER FOSS:  Yes.  It was not as if we did not try to cooperate in arriving at a solution.  It is not as if we 
said that it was our method and the department would be stuck with it.  We said that there was a problem.  We 
put forward a solution.  We said that if the department did not like the way in which we did it, it could come up 
with a better way of doing it.  The Legislation Committee recommendations were made either because we got 
something back from the Office of State Revenue or we got nothing back.  Frankly, it is somewhat offensive to 
the committee for the taxation office to be at long last seeking to address this.  We spent hours on this and put a 
lot of work into it.  It was not a matter of hurrying it through and leaving everything to the committee staff, 
although we had much help from them.  The members of the committee laboured long and hard and did their 
very best.  We tried to set a balance.  On many occasions the taxpayers could say that they were not given much 
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of a run on something or that we did not do too well on something else.  However, we tried to arrive at a solution 
on which the taxation office had been consulted and, ultimately, that processes came out of the fact that the 
committee found this state of affairs, put up a proposition and got a response from the Government. 
Hon George Cash:  The report was unanimous. 
Hon PETER FOSS:  It was a unanimous report.  It was not as though we had long arguments about it.  The 
committee achieved a remarkable amount of cooperation and agreement.  The process was extremely good.  It 
was not a matter of hurriedly drafting the recommendations.  It was a matter of considerable discussion of the 
issues, proposing a possible solution and sending it to the Office of State Revenue and asking, “What do you 
think of it?  This is the proposition we must achieve and the words we are suggesting.  Help us if you do not like 
the solution.”  We got an insight into the attitude towards the people who made submissions earlier.  It was not a 
matter of consultation; it was a matter of, “Oh, yes we hear you and we don’t like it.”  The taxation office had a 
very one-sided attitude.  We sometimes wondered whether it was getting the message.  Parliament must pass the 
legislation.  The Office of State Revenue might take that attitude towards the taxpayer but it cannot take that 
attitude towards the Parliament.  Although we were told by officers in the department not to worry, they would 
not be unreasonable, from our experience of the department’s attitude to the committee, I do not believe the 
department.  After my experience on this committee if anyone were to say, “I am from the Office of State 
Revenue; I’m here to help you”, I would say, “Rubbish”.  As a committee we were there to help the department, 
but we found less than wholehearted cooperation towards achieving the committee’s aims.  That was silly of the 
department.  I understand from Hon Dee Margetts that the department has now changed its mind and is seeking 
to cooperate.  It is wrong to do that at this stage; that opportunity has passed.  Somewhere along the line, it 
should be pointed out that a committee of members tried to work this out; yet now we are supposed to do it in the 
House.  That is not the way to do it.  If these changes are to be made, the opportunity should have been taken to 
work with the committee.  It is not appropriate to try to fix it following an adverse report from a committee, the 
members of which say they will stick by the report.  It will not be done as well as it would have been done in the 
committee.  I am somewhat reluctant at this stage to allow the Office of State Revenue to have a change of heart 
and decide to come back after all and talk to the members of Parliament to try to work out a satisfactory state of 
affairs.  It will be too late; the time has passed.  This is not the appropriate place for that discussion to take place. 
I refer to legal professional privilege as an example of something on which we could all go one way or another.  
As Hon George Cash indicated, we heard submissions from both sides and came up with something that 
apparently neither side liked.  That sounds as though we came reasonably close to the mark because the Law 
Society has suggested we go further and the taxation office has suggested that we went too far.  One of the most 
extraordinary recommendations of the taxation office is that it does not like the clause that pertains to the 
defence for an offence by a director that we lifted from the commonwealth Taxation Administration Act.  Given 
we have been talking about uniform law among all the different tax laws in the State, surely if the opportunity 
presented itself to use a defence that is uniform with the Commonwealth, it would be a fairly sensible move.  We 
can argue about what is the best wording.  However, most of the wording is neither here nor there and it seems 
very sensible to use something that is in the commonwealth legislation because it would ensure that decisions at 
a federal and state level are consistent.  However, the taxation office did not want that wording.  The taxation 
office people seemed to have a nit-picking attitude and wanted to do it their way.  Frank Sinatra would have been 
proud of them.  However, that is not the way legislation operates.  
I am very keen on public and private rulings.  There is much to be said about making things public.  What did the 
taxation office respond to that?  I was pushing this when the coalition was in government.  Do members know 
what response I got then?  Exactly the same.  One of the reasons this legislation was delayed was that in 
government I suggested that rulings should apply.  The tax office battened down, ignored it and did not push the 
legislation for a period.  That was not the only thing it was having difficulties with.  While a minister was 
suggesting that - and I think Hon Max Evans as Minister for Finance agreed - the taxation office approach was to 
mutter, and run the machinery for a while and wait for the change of bodies so that it could get past it.  It is still 
taking the same attitude.  We suggested private and public rulings to which we got the response, “Mutter, 
mutter.”  We can bet that we will not see private or public rulings for a considerable period.  The taxation office 
was not interested in that when the coalition was in government and it is not interested in it under the Labor 
Government.  
The OSR has suggested that it cannot publish existing practices.  How does it know?  If the Commissioner of 
State Revenue does not publish practices for his own staff, how will the staff know what the practices are?  We 
are suggesting that if they are published for taxation office staff, they should be also published for the public.  
What is the problem with that?  How can it be incredibly expensive?  When a memo is sent around telling staff 
how to do something, a notice can be put in the Government Gazette.  Is that an enormously difficult process? 
Hon Norman Moore:  It would be for some people.  



Extract from Hansard 
[COUNCIL - Tuesday, 3 December 2002] 

 p3745b-3758a 
Mr Tom Stephens; Hon George Cash; Hon Dee Margetts; Hon Peter Foss 

 [13] 

Hon PETER FOSS:  It would be for the Office of State Revenue.  Of all the departments to say that it does not 
have any money, surely that would be the last one.  I do not know whether anyone has had anything to do with 
Treasury or the Office of State Revenue, but it is almost like approaching a commonwealth department. 
Hon Norman Moore interjected. 
Hon PETER FOSS:  Yes.  One of the pleasing things about being in Treasury or the tax department is that they 
do at least have money.  Nobody else might have it, but they do.  It is extraordinary and it displays a bloody-
minded attitude that it is not prepared to give to the public a copy of its own internal policies. 
The committee also made recommendations, not to make things difficult, but to take away some of the ability of 
the Office of State Revenue to sit on matters.  The recommendation is to give to a court some control over when 
and how things should happen.  It is not a matter of necessarily changing the power into the hands of the 
taxpayer; it simply states that the direction should be give by a court.  If one wants to start an appeal, the 
timetable for the appeal should be fixed by the court and not rest totally in the hands of the commissioner, as is 
the current situation.  If an appeal is commenced and absolutely nothing happens, tax is payable during that time.  
The tax could be payable and a notice could be served requiring it to be paid personally.  The legislation did not 
want the court to have the capacity to say, “You had better get your reasons in quickly or something nasty will 
happen.”  That happens in other cases.  The legislation wanted the commissioner to set the date for the hearing.  
Only when he consented, things were to start happening.   
On the other hand, the commissioner wanted the capacity to force a company to make the payment or for 
directors to be personally liable; that was the case even though there might be an appeal, which might be 
successful to a large extent.  The committee was concerned about one example in which the commissioner 
assesses somebody for $35 million. 
Hon George Cash:  That was the airports one. 
Hon PETER FOSS:  Indeed.  It was $35 million and the appeal ultimately resulted in a reduction by $1 million.  
Rightly, an objection was made to the $35 million.  The provision as originally drafted would have meant that 
the commissioner would give notice if the amount were not paid.  If one did not cause it to be paid, one would 
remain personally liable.  Even though ultimately it was reduced from $35 million to $34 million, one would be 
personally liable for the initial $1 million.  A choice is presented: pay the $35 million from a company or be 
personally liable for the $1 million.  Where is the justice in that?  What possible grounds could there be for 
making people personally liable for whatever tax ended up being payable?  Just because an extraordinary 
command made by the taxation department - one ultimately held to be extraordinary - was not paid at the time, 
the person was held to be liable. 
I found another example most offensive, although it did not result in a recommendation.  I seemed to be the only 
one concerned about it; no-one else was terribly worried.  I refer to the garnishing of wages. 
Hon George Cash:  It is in there. 
Hon PETER FOSS:  The committee did not propose an amendment.  It is an area the Government should look at.  
Traditionally, one garnishes wages only to a limited extent.  Some terrible situations have arisen in which people 
earned money that went straight into the judgment theatre, and people were given little opportunity to deliver the 
money initially.  The only time we garnish wages on a regular basis is with child maintenance.  I have no 
problem at all with that, but to do so for tax is abhorrent to me.  I am surprised that a Labor Government was the 
source of this suggestion.  We should not garnish wages for taxes. 
Another issue was the ability for the department to get a first mortgage over a property for a very wide variety of 
taxes relating to land.  That was an extraordinary extension of the department’s rights, which really had no 
justification other than simplifying the drafting.  It went from a provision which related to land-rich companies 
to one related to any situation in which one could logically stick a notice on a piece of property.  Woe betide 
anyone who happens to own a piece of land and wander near a tax man.  The property could end up having a 
first charge on it - that is, one ahead of all mortgages.  One can imagine what that would do to mortgages.  
People do not mind knowing land tax will be the first charge on land.  One can follow it and see it happening.  
People are used to various provisions relating to rates and council charges.  However, if every tax liability were 
set as first charge on a property, people would find it difficult to gain proper loans under a constant risk that the 
taxation department could launch ahead of others in any liability on that property.  If one applies directors’ 
guarantees and the other provision to make directors personally liable, a huge amount of tax could be involved.  
One would end up with some risky situations, even with good security. 
Some provisions suggested they must be proposed by someone who is single-mindedly looking at ease of 
recovery, not the consequences to any other person.  One wonders whether they heard comments about causing 
commercial and private problems.  It was like it was in one ear, and out the other.  The department was deaf to 
some of the comments.  These concerns were noticed by the committee.  It was not consultation in a sense that 



Extract from Hansard 
[COUNCIL - Tuesday, 3 December 2002] 

 p3745b-3758a 
Mr Tom Stephens; Hon George Cash; Hon Dee Margetts; Hon Peter Foss 

 [14] 

the differing views were listened to in the drafting of the Bill; namely, only the mechanisms that suited were 
accepted.  Anything that did not suit the single-minded purpose was left out. 
That is where the committee had to step in and apply a very even-handed view.  The committee, I think, struck 
the proper balance between protecting the revenue and unnecessarily and dangerously invading rights, as well as 
simple practicalities. 
This was one of the more pleasing committee references on which I have served.  I thank all the other members 
of the committee, and particularly Hon George Cash for joining us on this reference.  He brought a tremendous 
amount of experience and clarity to us all.  He demonstrated the even-handedness of his considerations in his 
contribution to the second reading debate today.  If members had any doubt about the even-handedness of the 
committee’s approach, they would be set at ease by Hon George Cash’s explanation of the committee’s 
recommendations.  We enjoyed coming to grips with the legislation.  We explored situations and allegations 
made to us; for example, “It’s what’s done in other parts of Australia.”  Many claims differed, such as “We’re 
out of step with the rest of Australia,” or “We’re beautifully in step with the rest of Australia.”  The committee 
was able to investigate many of the claims, and the findings are contained in the report’s appendix.  Members 
can make up their own minds about where we stand.  The committee tried to keep the provisions to simple 
consolidation, and not be a massive opportunity for the Office of State Revenue to grab many more fees, fines or 
powers.  The committee sought a sensible, workable, fair and evenly balanced system.  The fact the report was 
supported by all sides of the committee demonstrates it was well balanced and in the interests of all.  We looked 
at both sides of the argument.  It was not a matter of saying “Let’s gang up on State Revenue.”  The often-
repeated watch words were “protect the revenue”.  We were not in any way missing that point, but at the same 
time we were not about to be pushed around and told “It has to be this way because we say it has.”  We did not 
agree with that.  We believed it should be a bit more evenly balanced.  
I support this legislation.  It is an admirable and laudable piece of legislation as a whole.  However, as it has been 
reported by the committee it is even better.  Most people should be able to live with this legislation as reported 
by the committee.  I support Hon George Cash’s suggestion that we take up the suggestions in the committee 
report as the starting point and then examine any departures that the Government may wish to make.  That will 
be clearer and faster than any other method.  It will also pay due respect to the work of the committee.  As I have 
said, I am not happy that at long last the Office of State Revenue has decided that it will try to answer some of 
the questions that we have raised about some of the practicalities.  It would have been a lot easier had it done that 
to the committee.  However, in view of the effort and good work that the committee has put into this, to start 
with the committee’s recommendations and have the Office of State Revenue justify any departures that it wants 
to make sounds like an appropriate way to proceed.  In fact, at this stage it is the only way to proceed, because it 
is now up to the Office of State Revenue to show, because it did not do so previously, why we should depart 
from the committee’s recommendations.  We asked it to do that and it was given the opportunity, but it did not 
respond properly.  It is a bit late now.  It should now have to work uphill a bit to get the things that it wants to 
keep, because it did not try very hard beforehand, or it certainly did not try in the same spirit in which the 
committee was working.  I support the Bill enthusiastically, with the alterations recommended by the committee.  
I hope the House will adopt the recommendations, because then we will end up with excellent legislation.   

Debate adjourned, on motion by Hon Alan Cadby. 
 


